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Introduction
It is now almost a year since the statutory dispute resolution procedures were repealed and a new ACAS Code of Practice on Disciplinary and Grievance Procedures (the ACAS Code) was implemented.

Before coming on to look at the detail of the new ACAS Code and what it means in practice it is worth reminding ourselves of the reasons why the statutory dispute resolution procedures were bad.  We will then come on to consider whether the new ACAS Code has put unfair dismissal law back to how it was before the introduction of statutory procedures in October 2004.

Why the Statutory Dispute Resolution Procedures were Bad

It will be recalled that the main reason for introducing the statutory procedures was due to the Government’s concern at the growing numbers of Employment Tribunal claims.  It was ostensibly claimed that by introducing statutory procedures employers would be encouraged to introduce their own internal grievance and disciplinary procedures
 

In the event the introduction of the statutory procedures:

· Limited employees access to justice by barring claims to an Employment Tribunal unless a grievance had been lodged:

· Introduced procedures of the lowest standard compared with more comprehensive union negotiated agreements

· Increased the number of Tribunal claims on technical points of law especially at appeal level 

· Introduced a financial penalty for both employers and employees 

· Introduced a right for employees to claim automatic unfair dismissal if the employer failed to follow the statutory minimum procedures (a supposed benefit for employees but negated by the next point).

· Enabled employers to defend claims of unfair dismissal by arguing that, provided they followed the minimum statutory procedures, they would have dismissed an employee in any event if they failed to follow agreed procedures beyond the statutory minimum ( the ‘no difference rule’).

The Repeal of the Statutory Grievance and Disciplinary Procedures
The immediate effects
The statutory dispute resolution procedures were repealed when the Employment Act 2008 and the Employment Act 2008 (Commencement No.1, Transitional Provisions and Savings) Order 2008 (“the 2008 Regs”) came into force on 6th April 2009. This also meant that:

· the right to claim automatic unfair dismissal because the employer failed to comply with the statutory procedures:

· the bar on employees lodging claims at an Employment Tribunal because they had not lodged a grievance;

· the extension to the time limit for bringing a claim in an employment tribunal because either a grievance had been lodged or an employee had reasonable grounds for believing that a disciplinary or dismissal procedure was still being followed;

· the defence for employers that they would have dismissed an employee even if they had followed a reasonable procedure beyond the statutory procedure; 
were also repealed.  Transitional provisions were also introduced see Appendix one for a summary of how these applied. 

Unfortunately this did not mean that the law on unfair dismissal, including constructive dismissal reverted back to how it was prior to October 2004.  In particular, the more comprehensive and detailed ACAS Code was replaced with one which effectively mirrored the standard dispute resolution procedures.  Furthermore, and perhaps of greater significance, the Employment Act 2008 also implemented a new section 207A in the Trade Union & Labour Relations (Consolidation) Act (TULRCA) 1992 which introduced a general power for Employment Tribunals to increase or reduce compensation by up to 25%. This meant the financial penalty introduced by the statutory procedures was retained only now it applies where there has been an unreasonable failure to comply with the ACAS Code by either the employer or employee.  If there is an unreasonable failure by the employer, then the award may be increased by no more than 25% and if the failure is by the employee the award may be reduced by no more than 25%. By tieing the penalty regime to the ACAS Code it has even more significance when claims are determined by Tribunals.

This paper considers the status of the Code, when the Code applies and when it does not, the main principles and how the code should be interpreted by Tribunals bearing in mind case law and other statutory obligations on employers when deciding whether employers have acted reasonably.

The ACAS Code

Status 

Unlike the statutory procedures the ACAS Code is not legally binding and therefore, unlike the statutory procedures, a breach of the Code in itself will not give rise to a claim for automatic unfair dismissal nor will an employee be able to bring a free standing claim against an employer who breaches the ACAS Code.

The Foreword to the Code is not actually part of the Code.  This means that a number of recommendations set out in the Foreword such as the recommendations that employers keep written records of the disciplinary and grievances they deal with and having separate procedures for dealing with issues of bullying, harassment and whistle blowing are not matters that a Tribunal will take into account. Having said this many unions have negotiated agreed procedures covering these issues and which provide that employers keep written records.  In any event it is worth remembering that public sector employers who are under a statutory duty to promote equality and eliminate discrimination should, in accordance with that duty, keep written records of disciplinary and grievances taken by employees broken down by sex, race and disability. 
The comprehensive guidance included in the old Code of Practice is mostly confined to the ACAS guide “Discipline and Grievances at Work” which Tribunals are not required to take into account when determining issues of fairness and reasonableness.

What is Covered?
The ACAS Code applies to employees
 who are subject to disciplinary and grievances. The disciplinaries and grievances to which the ACAS Code applies are defined in paragraph 1 of the Code:

· Disciplinary situations are confined to misconduct and/or poor performance 

· Grievances are concerns, problems or complaints that employees raise with their employers

As disciplinaries are narrowly defined to just 2 of the 6 fair reasons for dismissal, namely conduct and performance capability, it remains unclear, in the absence of any Tribunal decisions, how Tribunals will decide dismissals on grounds of capability related to ill health and dismissals for some other substantial reason such as third party dismissals.  

In terms of capability on grounds of ill health it is often not clear as to whether an employee is dismissed for capability or conduct and employers would be well advised to ensure that the minimum standards in the Code are complied with.  In particular, case law has established that an employer may not be acting reasonably if they treat genuine sickness absence as misconduct.  In International Sports Co Limited –v- Thomson [1908] IRLR 340 the EAT set out the following reasonable steps an employer should take when considering dismissing an employee because of sickness absence.  An employer should;

· Conduct a fair review of the attendance record and the reasons for the absence;

· Provide an opportunity for the employee to make representations

· Give appropriate warnings if the situation does not improve.

As regards the first bullet point above, case law has established that a Tribunal should take into account whether the employer has carried out sufficient investigation into the employee’s medical condition.  This does not mean an employer will be required to obtain detailed medical evidence in every case where the dismissal is on grounds of capability due to sickness absence and each case will depend on it merits. However, if the underlying cause of the sickness absence is disability related an employer may face a claim for disability discrimination under the Disability Discrimination Act 1995 if they fail to take into account the duty to make a reasonable adjustment as an alternative to dismissal. 

In the case of some other substantial reason (SOSR) where an employee is dismissed because a client has complained about an employee’s conduct then this is arguably a dismissal on grounds of conduct, and again the ACAS Code would apply. 

What is not Covered?

The ACAS Code does not apply to :

· Redundancy dismissals

· Non renewal of fixed term contracts 

· Less favourable treatment of part time workers

· Retirement 

· Collective grievances
A full list of the claims to which the ACAS Code does and does not apply to are set out in Appendices 2 and 3.  However, the fact that the ACAS Code does not apply does not mean that there is no protection for the employee and employers will be required to comply with the tests of reasonableness established by case law or other applicable legislation.

Redundancy

In the case of redundancy it is well established in case law that an employer will not be acting reasonably,

 ”unless he warns and consults employees affected or their representatives, adopts a fair basis on which to select for redundancy and takes such steps as may be reasonable to avoid or minimise the redundancy by deployment within his organisation” Polkey v AE Dayton Services Ltd [1988] ICR 142. 
Consequently an employer who dismisses an employee without warning and consulting and/or who fails to apply objective selection criteria fairly and/or consider suitable alternative employment is likely to be held to have acted both unreasonably and unfairly.
Non renewal of a fixed term contract

Non renewal of a fixed term employee’s contract amounts to a dismissal for the purposes of s 98(4) of the Employment Rights Act 1996 (‘ERA’). Employers often argue that dismissal of a fixed term employee is for SOSR in which case a Tribunal will take into account whether an employer considered redeployment. In Rochdale MBC –v- Jentas EAT 494/01  the Employment Appeal Tribunal held that an employee who had been engaged on a series of rolling one month contracts over a long period was unfairly dismissed when the employer failed to consider whether there was suitable alternative temporary employment in another department.

Less favourable treatment of part time workers

In terms of part time workers, an employer who treats part time workers less favourably, for example by selecting part time workers for redundancy first, may be liable to a claim under the Part Time Workers (Prevention of Less Favourable Treatment) Regulations 2000 for less favourable treatment.

In any event under both the Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002 and the Part Time Workers (Prevention of Less Favourable Treatment) Regulations 2000 employees and workers have a right to request a written statement as to why they have been treated less favourably in comparison to a permanent employee or full time worker respectively. 

Retirement

In terms of retirement  there is a statutory procedure which employer’s are required to comply with.  A failure to comply with the statutory procedure will leave employers open to claims of automatic unfair dismissal and age discrimination.

Main Principles

The Introduction to the Code emphasises the importance of fairness and transparency when handling disciplinary and grievances and identifies the following key elements:

· Issues  should be raised promptly and decisions and meetings should not be unreasonably delayed

· Employers and employees should act consistently
· Employers should carry out necessary investigations to establish the facts

· Employers should inform employees of the basis of the problem and employees should be given an opportunity to put their case before any decisions are made
· Employee’s have a right to be accompanied at any formal disciplinary or grievance meeting

· Employees should be allowed to appeal against any formal decision made

The emphasis in the Code is on dealing with formal grievances and disciplinaries as opposed to informal procedures. However, the distinction between formal and informal is not always that clear and employers may find themselves in breach of the ACAS  Code if, for example, following an informal resolution of an issue at work an employee is given a verbal warning without applying the steps set out in the ACAS Code.

In order to promote fairness and transparency paragraph 2 of the ACAS Code recommends that employees and their representatives should be involved in the development of rules and procedures which should be clear, specific and in writing.  Although the Code falls far short of recommending that procedures should be agreed with trade unions, many trade unions have already negotiated comprehensive disciplinary and grievance procedures in the workplace.  Where the employer seeks to amend these agreed procedures the trade union can use this part of the Code to remind employers that they should involve the union.

Where a company does not already have written procedures, an employer is under a statutory duty to provide a written statement of particulars
.  These must specify any disciplinary rules applicable to the employee or at least refer the employee to a document specifying such rules
 as well as specifying to whom and in what manner a grievance can be made
. 

The ACAS Code also suggests that performance may be dealt with under a separate capability procedure and where this is the case the principles of fairness set out in the ACAS Code should still be followed  This gives rise to the possibility that an employer who does not comply with main principles of fairness set out above in negotiated workplace agreements could be held by a Tribunal to be in breach of the ACAS Code. 
Disciplinaries and Dismissals

The main part of the new ACAS Code deals with disciplinary proceedings and sets out the standards to be applied by Tribunals when considering whether an employer has acted reasonably when dismissing or disciplining an employee.  
Section 98 of the Employment Rights Act 1996 (‘ERA’) requires an employer to establish a potential fair reason for dismissal and for the Tribunal to consider whether in the circumstances, including the size and administrative resources of the employer’s undertaking, the employer acted reasonably in treating it as a sufficient reason for dismissing an employee under s. 98(4).  It is now well established that procedural fairness is an integral part of the reasonableness test and that under s 207 TULRCA Tribunals should consider the ACAS Code when determining whether an employer has acted reasonably. 

Paragraphs 5-30 of the ACAS Code deal with disciplinaries and set out four key principles that should be applied when handling disciplinary issues in the workplace:

1. Establish the facts of the case:

2. Hold a meeting with the employee and allow them the right to be accompanied

3. Decide on appropriate action

4. Provide the employee with an opportunity to appeal

We consider each of these in turn:

Establish the facts of the case

The Code at paragraph 5 provides that an employer should:

· investigate without unreasonable delay;

· not allow an investigatory meeting to lead to disciplinary action and any suspension with pay is brief; and

· have a different person to conduct the investigation and disciplinary hearing.
Although an employee has no statutory right to be accompanied at an investigatory meeting, if during the course of the investigatory meeting it appears disciplinary action will be taken the meeting should be adjourned.  The employer should then ensure formal action is taken in accordance with the minimum standards set out in the ACAS Code.

The old ACAS Code provided that suspension should only be imposed after careful consideration
. Case Law has established that suspension even with pay is not a neutral act
 and therefore an employer may be liable under the Code if it does not carry out a reasonable investigation before deciding to suspend particularly where the employer has failed to give proper consideration to the extent of the suspension. Similarly an employee who is suspended without pay will be deemed to have been disciplined and as such the employer will be in breach of the ACAS Code. 

The ACAS Code emphasises the need for a different (note not more senior) person to carry out the investigatory and disciplinary meeting.  Although not in the Code it is well established in the case law on conduct dismissals that an employer must carry out a reasonable investigation British Home Stores –v- Burchell [1980] ICR 303 in order to establish the facts and a failure to carry out a reasonable investigation may make a dismissal unfair. A Tribunal will apply an objective test to determine whether the investigation fell within the band of reasonable responses. In order to fall within the band of reasonable responses, the person conducting the investigation should be impartial and for that reason should be different to the person conducting the disciplinary.  In Sovereign Business Integration Plc –v- Trybus EAT 0107/07 an employee was held to have been unfairly dismissed because of preconceptions by the employer which made the investigation inadequate.

Inform the employee of the problem

Paragraph 9 of the Code provides that :

· if after the investigation disciplinary action becomes necessary the employer should notify the employee in writing that there is a case to answer; 
· the notification should include: sufficient information about the conduct/performance: written evidence including witness statements, time, venue and the right to be accompanied. 
Case law has established that a failure to inform an employee of the case against them could lead to a finding of unfair dismissal.  In a case under the statutory procedures Alexander and anor –v- Brigden Enterprises [2006] IRLR 1277 the EAT held that an employee should be given information as to why there is a redundancy situation, why she or he has been selected and, where the method of selection has been by way of a selection matrix, a copy of her/his scores or if by another method then a copy of the assessment made by the employer.  All this information should be given to the employee before any meeting to discuss why s/he has been selected. In the words of the EAT:
“Without that information, it is impossible for the employee to give any sensible response to the proposed decision at all”.

Although the case of Alexander was decided under the now repealed statutory dismissal and disciplinary procedures in the context of redundancy selection, it is arguable that the same approach should be applied by Tribunals when determining whether the employer has reasonably complied with the ACAS Code in a capability or conduct dismissal.  The fact that the ACAS Code now provides that the employee should be given written evidence including witness statements (for more of which see the section below) at the time they receive notification of any disciplinary hearing seems to support this view.

Hold a meeting with the employee and allow the employee to be accompanied

Paragraphs 11 and 12 set out that :

· the meeting should be held without unreasonable delay and both sides (incl. companion) should make every effort to attend; 

· at the meeting the employer should explain the complaint against the employee and go through the evidence;
· at the meeting the employee should be allowed to set out their case, answer allegations, and be given a reasonable opportunity to ask questions, present evidence and call witnesses;
· where either side calls witnesses they should give advance notice.
It should also be remembered that as well as having a statutory right to be accompanied, the employee also has a statutory right to request that the meeting be postponed if their chosen companion is not available
.  The alternative meeting must be held within 5 working days from the day after the cancelled meeting. 

Worryingly the Code at paragraph 24 provides an opportunity for the employer to make a decision where the employee is persistently unable or unwilling to attend a disciplinary hearing without good cause. As yet it is not known if there have been any Tribunal decisions clarifying what amounts to “persistently unable” or “unwilling” or what “without good cause” means.  However, there is case law which suggests that an employee who is dismissed when they are out of the country will be held to have been unfairly dismissed
.  Similarly an employee who is unable to attend a disciplinary hearing because of pregnancy related illness may be both unfair and pregnancy/sex discrimination
. 

Much has also been made of the new provision which specifies the employee’s right to call witnesses.  It is important to point out that this is not a right to cross examine an employers witnesses and it is likely that Tribunals will interpret this right in light of existing case law.  In the case of Santamera Express Cargo Forwarding t/a IEC Ltd [2003] IRLR 273 the EAT held that an employer who refused to allow an employee to cross examine a witness was dismissed fairly and the employer had not acted unreasonably. One vexed issue for many employees is where an employer relies on witness evidence but does not call them because they wish to remain anonymous.  Whilst arguments can be made about the right of the employee to know the case against them the courts have established guidance that applies in these kinds of situations.

In Linfood Cash and Carry Ltd –v- Thomson [1998] ICR 518 the EAT suggested that where an employer relies on the evidence of an informant that the informant’s statements should be reduced to writing, verified, and made available to the employee and his or her representative, redacted if necessary to avoid identification. Where the employee or his or her representative wishes to raise questions arising from the informant’s statement then the meeting should be adjourned so that those questions can be put to the informant.

The right to be accompanied

As stated in paragraph 13 of the ACAS Code this is a statutory right
.  The right applies both to disciplinary hearings which could result in the employee being given a formal warning; some other disciplinary action (e.g. demotion, reduced pay etc.) and at appeal meetings where the warning or some other disciplinary action is confirmed.

For the right to apply the worker must make a reasonable request.  The ACAS Code states that it might not be reasonable for workers to insist on being accompanied by a companion whose presence would prejudice the hearing or if the companion was based at a different geographical site if someone else was available on site. 
The companion can be a fellow worker or trade union representative.  If the trade union representative is not an official paid by the union, the workplace representative should be certified as competent to accompany a worker.  Most union schemes have accredited representatives and as such should be able to comply with this requirement.
Trade unions should resist attempts by employers to limit a workers access to their trade union representative as a companion, given that it is for the worker and not the employer to choose their companion.  Case law has established that a worker can have any trade union representative even if the union is not recognised
.
Once at the meeting the companion can address the meeting, put the workers case, sum up, respond on the worker’s behalf to any views expressed (but not answer questions e.g. can respond to a view that the member is incompetent but cannot answer the questions as to why the employee did not do something) and confer with worker.
Decide on appropriate action

Paragraphs 17-24 provide that:

· the employer inform the employee of the outcome in writing
· where a written warning is given the employer should set out the nature of conduct/performance to be addressed, the timescale and consequences if conduct/performance does not improve
· the decision to dismiss should only be taken by a manager with authority and a fair disciplinary process should be followed even in cases of gross misconduct 

· an employee should be informed as soon as possible of the reasons for dismissal, the notice period, date of dismissal and of their right to appeal.

In determining the appropriate action, a recent Court of Appeal decision held that an employer will not necessarily act unreasonably if they rely on an expired warning. In Airbus UK Ltd –v- Webb [2008] ICR 561 the Court of Appeal held that where an employee had been dismissed for misconduct which itself, justified the dismissal, and the presence of a lapsed warning was used only when considering mitigating circumstances,

it was not unreasonable for an employer to take the expired warning into account. 

The ACAS Code mirrors existing case law which, in cases of poor performance, has established that it will generally be unfair for an employer to dismiss an employee on capability grounds without giving them a warning and a timeframe for them to improve (see paragraph 20).

The old ACAS Code
 recommended that when determining what action to take an employer should take into consideration the employee’s disciplinary and general record; length of service and whether the disciplinary action was reasonable under the circumstances. Although this does not appear in the new ACAS Code, there is case law which suggests that in certain circumstances an employer may dismiss an employee unfairly if they do not take into account previous good service.

Most trade unions have negotiated procedures which provide that the manager who makes the decision to dismiss must have the relevant authority and the ACAS Code mirrors this.  As such, the ACAS Code can be cited by unions faced with employers who try to circumvent agreed disciplinary procedures by allowing lower graded staff, who do not have authority, to dismiss.
Even in cases of gross incompetence or gross misconduct the ACAS Code provides that a fair disciplinary process should be followed (see paragraph 22).

Where an employee is dismissed they have a statutory right to request written reasons for their dismissal
. If the employer does not respond within 14 days and the employee brings a claim for unfair dismissal a Tribunal can make a declaration as to the reason for the dismissal and award two weeks pay.

Provide the employee with an opportunity to appeal

Paragraph 25 sets out the following steps in relation to appeals:

· the appeal should be held at an agreed time and place and should be held without unreasonable delay

· the employee should put the grounds of appeal in writing

· the appeal should be impartial wherever possible

· the employee should be informed of the outcome asap
Case law has established that where procedural deficiencies occur it does not matter whether the appeal was a review or a rehearing.  What is important is that the Tribunal assess the fairness of the disciplinary process as a whole
. 

It will also be important for union representatives to ensure that employees do appeal.  A failure to do so could lead to a reduction in any award on the grounds that the employee acted unreasonably by not appealing. This will be the case even where the employee considers any appeal is a foregone conclusion

As with the disciplinary hearing , the appeal hearing should be impartial. Although the ACAS Code does not go so far as to say that the appeal hearing should be heard by a different manager, there are cases where it has been held that it is unfair for a manager involved in the earlier stages of a disciplinary to hear the appeal
. However, there are also other cases which indicate that where there is no other person to hear an appeal, it would not be unreasonable not to follow the ACAS Code. 

Special Cases

The Code provides that particular account should be taken where certain employees are dismissed. These are where the employee is:

· a trade union representative

· has been charged or convicted of a criminal act

Trade Union
The ACAS Code provides that it is advisable to discuss disciplinary action against a trade union representative with an official employed by the trade union at an early stage.  However, there is also statutory protection for trade union representatives, where an employer takes disciplinary action or dismisses an employee because they are a trade union rep.  In particular, an employer will, in these circumstances, be acting in breach of the s. 146 (unlawful detriment) or s. 152 (automatically unfair) of TULRCA 1992.

Criminal
The ACAS Code makes clear that the test to be applied by an employer when considering whether disciplinary action should be taken where an employee is charged with a criminal offence, is whether this impacts on their suitability to do their job. Where the latter applies the ACAS Code does not provide any guidance as to whether an employer should proceed with a disciplinary hearing when proceedings are still pending. It can be argued that to proceed with disciplinary action when a criminal investigation is pending may result in an employee implicating themselves and as such could breach their right to a fair hearing.  
Attached is at Appendix 4 is a checklist which should help union representatives identify whether their employer has complied with the ACAS code and whether they have acted unreasonably.  

Grievances
Unlike the disciplinary procedures, a failure by an employer to follow the ACAS Code will not provide evidence of liability where an employee has lodged a claim at Tribunal for sex discrimination, for example.  However, a failure by the employer to follow the Code

may give rise to an uplift in any award where a Tribunal finds in favour of the employee.

The Code is therefore most likely to be relevant where an employee pursues a grievance which can lead to Tribunal proceedings such as claims for discrimination on any of the statutory grounds, claims for unlawful deduction of wages and constructive dismissal (see below) 
The Code follows similar key principles in relation to grievances as for disciplinaries, namely:

1. The employee should let the employer know the nature of the grievance 

2. The employer should hold a meeting with the employee at which the employee has a right to be accompanied

3. Decide on appropriate action

4. Allow the employee to take the grievance further if not resolved.

Let the employer know the nature of the grievance

Paragraph 31 sets out that:

· the employee should try to resolve the grievance informally;
· if that fails, they should raise the matter formally and without unreasonable  delay with a manager who is not the subject of the grievance;
· this should be done in writing and set out the nature of the grievance;
It is unclear if an employee would be held to have acted unreasonably if they proceeded to raise a grievance formally without first raising an informal grievance. While, the ACAS Code does seem to recognise that an informal route may not always be appropriate (since it provides for an employee to raise the matter formally “if it is not possible to resolve informally”), it is good practice to raise the matter informally first so as to ensure that an employer does not argue that an employee acted unreasonably by going straight to the formal route.  In practice most employees want the matter resolved informally.

Given the broad definition of a grievance under the Code and the extensive case law emanating from the statutory grievance procedures it is likely that resignation letters and letters sent on behalf of an employee by their union representative, will amount to a grievance.

Conversely it is likely that employers will be acting unreasonably if they fail to accept an employee’s grievance.  Many employers argue that where employees submit grievances following a job evaluation exercise or arising out of a dispute between the union and employer over pay, that these will not be treated as grievances under their own procedure.  However, where an employee subsequently issues a claim for equal pay or unlawful deduction of wages respectively, an employer may be liable for an uplift for failing to follow the ACAS Code on grievances.

In addition, an employer who fails to deal with an employee’s grievance may leave themselves open to a claim for constructive dismissal arising from a breach of the implied contractual term of trust and confidence
.  However, such claims are rare and will  only apply where the employee has set out their grievance.
Hold a meeting with the employee at which the employee has a right to be accompanied

Paragraphs 32 – 38 provide that:

· employers should arrange for a formal meeting without unreasonable delay;

· both sides (and the employee’s companion) should make every effort to attend

the meeting;

· employees should be allowed to explain their grievance and how it should be

resolved;

· where investigation is necessary, consider adjourning the meeting;

· allow the employee to be accompanied where the complaint is about a duty
owed by the employer to him/her.
The most common complaint from employees is that the employer took too long to either investigate an employee’s complaint or took too long to arrange a grievance hearing. An employer who delays in dealing with a grievance hearing may be held to have acted unreasonably both in terms of the main principles and in terms of the ACAS Code’s procedures dealing with grievances
.  
Unlike paragraph 10 of the ACAS Code dealing with disciplinary matters, the Code does not recommend that employers should inform employees of their right to be accompanied at grievance hearings.  Although the right to be accompanied has a different definition of a grievance under the Employment Relations Act 1999
 it is good practice for employers to allow workers to be accompanied at all grievance meetings since a failure to do so may result in an employer acting unreasonably if they have misinterpreted the right to be accompanied provisions. As such, union representatives should ensure their members ask to be accompanied at any grievance meeting.
Decide on appropriate action

Paragraph 38 provides that:
· the employer should communicate the decision in writing to the employee without unreasonable delay; 
· the employer should, following the meeting, decide on what action, if any to take.
All too often employers fail to take action to resolve an employee’s grievance.  It is arguable that where an employee has outlined how they think it should be resolved, (in accordance with paragraph 33 of the Code), an employer who upholds a grievance may be held to have acted unreasonably if they fail to take any steps to address the grievance.  Depending on whether the grievance gives rise to a legal claim such as a claim for discrimination on one of the statutory discriminatory grounds an employer could be liable to an increase in compensation for failure to reasonably follow the code.
Allow the employee to take the grievance further if not resolved
Paragraphs 39-43 provide that:

· the employer inform the employee he/she can appeal if they are unhappy with the action taken;

· if the employee thinks the grievance is not satisfactorily resolved, she/he should appeal without unreasonable delay, setting out the grounds of appeal in writing;
· appeals should be heard without unreasonable delay and at a time and place notified to the employee in advance;
· the appeal should be dealt with impartially, wherever possible, by a manager not previously involved;
· the right to be accompanied applies to appeal hearings;
· the employer should write to the employee with the outcome without

unreasonable delay.

Overlap

It is common for disciplinary and grievances to overlap for example where an employee claims that their dismissal was discriminatory. The ACAS Code essentially gives the employer an option.

Where an employee raises a grievance during a disciplinary process, the employer may suspend the disciplinary to deal with the grievance; but if the two are related they may deal with them concurrently.
In the absence of any clear guidance if the employer chooses not to suspend the disciplinary proceedings to deal with a grievance, it is unlikely that a Tribunal will find that the employer acted unreasonably.
Special Cases

Constructive dismissal
The Code is silent on the question of constructive dismissal but it is suggested that best practice would be for employees to follow the ACAS Code on grievances before resigning and before lodging a Tribunal claim (provided, as always, that time allows).
Collective Grievances

Where a recognised trade union raises a grievance on behalf of two or more employees, the ACAS Code does not apply.  Instead the ACAS Code provides that a collective grievance should be handled in accordance with the employer’s collective grievance procedure. 
It is suggested that even though the ACAS Code does not apply the union representative should put the grievance in writing and describe the group of members clearly and comprehensively, in case the employer argues that one or more workers were not included in the grievance.  Where the representative chooses to name individual members, they should check membership records carefully to ensure that no member is missed out. In equal pay cases it is sensible to lodge a grievance only for those members who have indicated that they want the union to pursue a claim on their behalf.
Where the employer proposes to impose changes to terms and conditions of employment but these are resisted by the union and the employer proposes to dismisses and re-engage 20 or more employees, the collective consultation provisions under s.188 TULR(C)A will apply.  Under these provisions an employer is under a duty to enter into meaningful negotiations and consult with recognised trade unions about ways of avoiding the dismissals; reducing the number of employees to be dismissed; and mitigating the consequences of the dismissals with a view to reaching agreement with the appropriate representatives
.  The employer is also under a duty to provide information to facilitate meaningful discussion
.  A failure to comply with the collective consultation provisions set out in TULR(C)A could give rise to a claim for protective award, so long as there are 20 or more proposed dismissals within a period of 90 days.

Conclusion  - A Weakened Regime

As can be seen the law on unfair dismissal is not simply put back to the position that applied under s.98 Employment Rights Act 1996 before the statutory procedures were introduced in October 2004. Although employers can no longer argue that a failure to follow a fair procedure would have made no difference to the decision to dismiss, it remains to be seen whether Employment Tribunals will simply apply the minimum standards of fairness set out in the ACAS Code or when determining if an employer acted reasonably when dismissing an employee on the grounds of conduct and capability, whether established case law will prevail.

Trade unions should therefore continue to campaign for a more comprehensive code of practice or a statutory guide whilst seeking improvements to negotiated agreements using the best elements of the ACAS Code where necessary.

APPENDIX 1
Summary of the Transitional Provisions
Transitional provisions – Statutory Dismissal and Disciplinary Procedures (‘SDDP’s’)

The SDDP’s continued to apply where either on or before 5 April 2009, the employer sent the employee; a Step 1 letter and/or a written statement setting out the employee’s alleged misconduct or circumstances which lead the employer to contemplate dismissing or taking disciplinary action against the employee; held a Step 2 meeting; dismissed the employee; or took relevant disciplinary action such as suspension on less than full pay or a demotion.

Transitional provisions – Statutory Grievance Procedures (‘SGP’s’)

The ‘SGP’s’ continued to apply where the employer's act (or omission) about which the employee complained took place wholly before 6 April 2009. It also applied where the act or omission started before but continued on or after 6 April 2009 and the employee submitted a written grievance or lodged an ET1 on or before 4 July 2009 (3 month time limit cases) or 4 October 2009 (statutory redundancy payments claims; equal pay cases).  
APPENDIX 2
Jurisdictions covered by Section 207A of TULR(C)A 1992, Section 124A ERA 1996

Equal Pay Act 1970 

Section 2

Equality clause

Sex Discrimination Act 1975

Section 63

Tribunal jurisdiction

Race Relations Act 1976

Section 54

Tribunal jurisdiction

TULR(C)A 1992 

Section 145A

Inducements relating to union membership or activities

Section 145B

Inducements relating to collective bargaining

Section 146

Action short of dismissal, trade union grounds

Para. 156, Sch A1
Detriment in relation to union recognition

Disability Discrimination Act 1995

Section 17A

Tribunal complaints

Employment Rights Act 1996
Section 23

Deductions from wages

Section 48
Detriment in employment

Section 111

Unfair dismissal 

Section 163

Redundancy payments

National Minimum Wage Act 1998

Section 24

Detriment in relation to national minimum wage

The Employment Tribunal Extension of Jurisdiction (England and Wales) and (Scotland) Orders 1994 

Breach of employment contract on termination of employment

Working Time Regulations 1998

Regulation 30

Breach of regulations

Transnational Information and Consultation of Employees Regulations 1999

Regulation 32

Detriment relating to European Works Councils

Employment Equality (Sexual Orientation) Regulations 2003

Regulation 28

Discrimination in the employment field

Employment Equality (Religion or Belief) Regulations 2003
Regulation 28

Discrimination in the employment field

European Public Limited-Liability Company Regulations 2004
Reg 45


Detriment in Employment

Information and Consultation of Employees Regulations 2004
Reg 33


Detriment in Employment

Occupational and Personal Pension Schemes (Consultation by Employers etc) Regs 2006
Reg 17 & 

Sch para 8

Detriment in Employment

Employment Equality (Age) Regulations 2006

Regulation 36

Discrimination in the employment field

European Cooperative Society (Involvement of Employees) Regulations 2006

Regulation 34

Detriment re involvement in European Cooperative Society

Companies (Cross-Border Mergers) Regulations 2007
Regulation 51

Detriment re special negotiating body/employee participation

APPENDIX 3
Jurisdictions not covered by Section 207A of TULR(C)A 1992, Section 124A ERA 1996

TULR(C)A 1992

Section 68A

Unauthorised check-off deduction

Section 137

Refusal of employment on TU (non) membership grounds

Sections168-170
(Paid) time off for TU/Learning Rep duties/activities

Section 183

TU complaint of failure to disclose information for CB

Sections189 &192
Protective award & entitlement in collective redundancies

Pension Schemes Act 1993
Sections124

SoS failure to pay contributions to insolvent scheme

Pensions Act 1995

Sections 62-64

Equality clause in pension schemes

Employment Rights Act 1996
Section 11
Failure to provide accurate written statements (written particulars, changes or itemised pay)

Sections 34

Failure to pay guarantee payment

Sections 51

Time off for public duties

Sections 54

Paid TO to look for work during redundancy notice

Sections 57

Paid TO for ante-natal care

Sections 57B

Paid TO for dependants

Section 60

Paid TO for pension scheme trustees

Section 63

Paid TO for TU/Employee representatives

Section 63B

Paid TO for young person to study/train

Section 70
Remuneration if suspended on medical/maternity grounds

Section 80

Parental leave

Section 80H

Flexible working & detriment

Section 93

Failure to provide written reasons for dismissal

Section 188

SoS failure to make a payment on employer’s insolvency

Employment Rights Act 1999
Section 11

Right to be accompanied

Safety Reps etc Regs 1977
Reg 11


Paid TO for safety rep

Health & Safety (Consultation etc) Regs 1996
Sch 2


Paid TO for training

Transnational Information & Consultation Regs 1999
Reg 27


Paid TO

Part-Time Workers etc Regs 2000
Reg 8


Less favourable treatment & detriment

Fixed-Term Employees etc Regs 2002
Reg 7


Less favourable treatment & detriment

Reg 9


Declaration of permanent status

Flexible Working etc Regs 2002
Reg 15


Right to be accompanied & postpone a meeting

TUPE 2006
Reg 15


Failure to inform/consult

Employment Equality (Age) Regulations 2006
Sch 5 Para 5
Void term of collective agreement or rule of undertaking

Sch 6 Para 11
Failure to inform employee re working beyond retirement 

Sch 6 Para 12
Right to be accompanied

APPENDIX 4

Disciplinary Checklist

If you can answer YES (□) to any of the questions below then that may indicate a breach of the 2009 ACAS Code Of Practice On Disciplinary And Grievance Procedures .

NB : the code of practice does not apply to redundancy dismissals, failures to renew fixed term contracts or collective grievance situations.

	DISCIPLINARY PROCEDURES

	GENERAL CONSIDERATIONS

	
	Y
	N
	
	

	1. 
	□
	■
	
	The disciplinary procedure was not one which was established in consultation with the claimant and/or their trade union contrary to the 2009 ACAS code of practice paragraph 2;

	2. 
	□
	■
	
	The disciplinary procedure was not contained in a written document contrary to the 2009 ACAS code of practice paragraph 2;

	3. 
	□
	■
	
	The disciplinary procedure was not specific and clear contrary to the 2009 ACAS code of practice paragraph 2;

	4. 
	□
	■
	
	The version of the disciplinary procedure which was applied to the claimant was not adequately explained to them contrary to the 2009 ACAS code of practice paragraph 2;

	5. 
	□
	■
	
	The claimant was not made aware of where they could locate a copy of the disciplinary procedure which was applied them contrary to the 2009 ACAS code of practice paragraph 2;

	6. 
	□
	■
	
	No, or inadequate guidance was given to the management who operated the disciplinary procedure contrary to the 2009 ACAS code of practice paragraph 2;

	7. 
	□
	■
	
	The disciplinary procedure which was applied to the claimant did not contain any examples of what would constitute gross misconduct contrary to the 2009 ACAS code of practice paragraph 23;

	8. 
	□
	■
	
	Although the claimant raised a grievance about the disciplinary process, the respondent failed to suspend it pending resolution of that grievance contrary to the 2009 ACAS code of practice paragraph 44;

	9. 
	□
	■
	
	The claimant was a trade union representative and the respondent failed to consult the full-time officer at an early stage contrary to the 2009 ACAS code of practice paragraph 29;

	10. 
	□
	■
	
	The claimant was a trade union representative but their consent was not obtained before the respondent consulted their full-time officer contrary to the 2009 ACAS code of practice paragraph 29;

	
	
	
	
	

	INVESTIGATION STAGE

	11. 
	□
	■
	
	The respondent’s decision investigate only the claimant was inconsistent contrary to the 2009 ACAS code of practice paragraph 4;

	12. 
	□
	■
	
	There was unreasonable delay in starting the investigation contrary to the 2009 ACAS code of practice paragraph 4;

	13. 
	□
	■
	
	There was unreasonable delay in concluding the investigation contrary to the 2009 ACAS code of practice paragraph 4;

	14. 
	□
	■
	
	The original complaint against the claimant was not raised promptly or without unreasonable delay contrary to the 2009 ACAS code of practice paragraph 4;

	15. 
	□
	■
	
	The respondent failed to hold an investigatory meeting with the claimant contrary to contrary to the 2009 ACAS code of practice paragraph 5;

	16. 
	□
	■
	
	The respondent imposed disciplinary sanctions at the investigation meeting contrary to the 2009 ACAS code of practice paragraph 7;

	17. 
	□
	■
	
	The respondent incorrectly chose to suspend the claimant and/or that suspension was excessively lengthy and not reviewed contrary to the 2009 ACAS code of practice paragraph 8;

	18. 
	□
	■
	
	The respondent failed to make it clear that the suspension was not a disciplinary action contrary to the 2009 ACAS code of practice paragraph 8;

	19. 
	□
	■
	
	The decision to move to a disciplinary hearing was the subject of unreasonable delay contrary to the 2009 ACAS code of practice paragraph 4;

	20. 
	□
	■
	
	The notification of disciplinary action was insufficiently detailed contrary to the 2009 ACAS code of practice paragraph 9;

	21. 
	□
	■
	
	The notification of disciplinary action did not contain adequate information about the charges and their possible consequences to enable the claimant to properly prepared for the disciplinary hearing contrary to the 2009 ACAS code of practice paragraph 9;

	22. 
	□
	■
	
	The notification of disciplinary action did not contain copies of the written evidence relied upon by the respondent contrary to the 2009 ACAS code of practice paragraph 9;

	23. 
	□
	■
	
	The respondent failed to supply witness statements contrary to the 2009 ACAS code of practice paragraph 9;

	24. 
	□
	■
	
	The notification of disciplinary action did not include adequate details of the time and venue of the disciplinary hearing contrary to the 2009 ACAS code of practice paragraph 10;

	25. 
	□
	■
	
	The notification of disciplinary action failed to advise the claimant of their right to be accompanied contrary to the 2009 ACAS code of practice paragraph 10;

	26. 
	□
	■
	
	The respondent failed to give advance warning of the witnesses it was to call contrary to the 2009 ACAS code of practice paragraph 12;

	27. 
	□
	■
	
	The decision to take disciplinary action was taken after unreasonable delay contrary to the 2009 ACAS code of practice paragraph 4;

	28. 
	□
	■
	
	The decision to take disciplinary action was not communicated to the claimant in writing contrary to the 2009 ACAS code of practice paragraph 17;

	29. 
	□
	■
	
	The respondent unfairly took account of an earlier warning which did not comply with the requirements of paragraphs 18-20 of the 2009 ACAS code of practice;

	30. 
	□
	■
	
	The respondent unfairly instituted disciplinary proceedings purely on the basis of the criminal proceedings contrary to the 2009 ACAS code of practice paragraph 30;

	
	
	
	
	

	THE DISCIPLINARY HEARING 

	31. 
	□
	■
	
	The (misconduct) disciplinary hearing was conducted by the same person who did the investigation contrary to the 2009 ACAS code of practice paragraph 6;

	32. 
	□
	■
	
	The disciplinary hearing was not held without unreasonable delay contrary to the 2009 ACAS code of practice paragraph 11;

	33. 
	□
	■
	
	The timing of the disciplinary hearing did not allow the claimant reasonable time to prepare their case contrary to the 2009 ACAS code of practice paragraph 11;

	34. 
	□
	■
	
	The procedure followed at the disciplinary hearing did not accord with that set out in the 2009 ACAS code of practice paragraph 12;

	35. 
	□
	■
	
	Even though the proper request was made the respondent failed to allow the claimant to exercise properly their right to be accompanied contrary to s.10 Employment Relations Act 1999 and paragraphs 13-16 of the 2009 ACAS code of practice;

	36. 
	□
	■
	
	The decision to dismiss the claimant was taken after unreasonable delay contrary to the 2009 ACAS code of practice paragraph 4;

	37. 
	□
	■
	
	The decision to dismiss the claimant was taken by someone lacking the proper authority contrary to the 2009 ACAS code of practice paragraph 21;

	38. 
	□
	■
	
	The notice of dismissal failed to comply with the requirements of paragraph 21 of the 2009 ACAS code of practice in that it did not

· state the reasons for dismissal

· the effective date of termination;

· the proper period of notice; and/or

· that the claimant could appeal.

	39. 
	□
	■
	
	The notice of dismissal was sent to the claimant after unreasonable delay contrary to the 2009 ACAS code of practice paragraphs 4 and 21; 

	40. 
	□
	■
	
	The respondent unfairly continued the disciplinary process in the claimant’s absence despite the claimant having good cause for it contrary to the 2009 ACAS code of practice paragraph 24;

	41. 
	□
	■
	
	The decision to dismiss was inconsistent contrary to the 2009 ACAS code of practice paragraph 4;

	
	
	
	
	

	APPEAL STAGE

	42. 
	□
	■
	
	The respondent failed to provide the claimant with an opportunity to appeal contrary to the 2009 ACAS code of practice paragraphs 4 and 25;

	43. 
	□
	■
	
	The respondent failed to process the appeal without unreasonable delay contrary to the 2009 ACAS code of practice paragraphs 4 and 25;

	44. 
	□
	■
	
	The respondent failed to hear the appeal without unreasonable delay contrary to the 2009 ACAS code of practice paragraphs 4 and 25;

	45. 
	□
	■
	
	The appeal was not held at an agreed time AND PLACE contrary to the 2009 ACAS code of practice paragraph 25;

	46. 
	□
	■
	
	The was not dealt with impartially contrary to the 2009 ACAS code of practice paragraph 26;

	47. 
	□
	■
	
	The manager hearing the appeal had previous involvement in the case contrary to the 2009 ACAS code of practice paragraph 26;

	48. 
	□
	■
	
	The claimant was not afforded their statutory right to be accompanied at the appeal contrary to the 2009 ACAS code of practice paragraph 26;

	49. 
	□
	■
	
	The decision to dismiss the appeal was inconsistent contrary to the 2009 ACAS code of practice paragraph 4;

	50. 
	□
	■
	
	The appeal decision was subject to unreasonable delay contrary to the 2009 ACAS code of practice paragraph 4;

	51. 
	□
	■
	
	The appeal decision was not communicated to the claimant in writing contrary to the 2009 ACAS code of practice paragraph 26;

	52. 
	□
	■
	
	The appeal decision was communicated to the claimant only after unreasonable delay contrary to the 2009 ACAS code of practice paragraphs 4 and 28;


� The Governments own research showed that only 40% of workplaces had grievance and disciplinary procedures in place – see former DTI document ‘Routes to Resolution: Improving Dispute Resolution in Britain’ (2001)


� The ACAS Code does  not apply to workers i.e. those who do not have a contract of employment and who are employed to personally provide labour or services such as agency and contract workers.  


� S. 1 Employment Rights Act 1996 (‘ERA’)


� S. 3 ERA 1996


� S.3 (1) (b) ERA 1996


� ACAS Code of Practice on Disciplinary  and  Grievance Procedures paragraphs 9 and 35


� Mezey –v- South West London and St Georges Mental Health NHS Trust [2007] IRLR 237


� S 10(4) and (5) Employment Relations Act 1999


� Burns –v- Turboflex Ltd EAT 377/96


� Abbey National Plc –v- Formoso [1999] IRLR 222 – this was a claim for sex discrimination and was decided before s.3A of the Sex Discrimination Act 1975 on pregnancy discrimination came into force.


� The statutory right applies to workers as well as employees and is not confined to disciplinary hearings on conduct and capability but to all disciplinary hearings


� Dee –v- GPMU ET Case No. 5000039/01


� Paragraph 17 of the ACAS Code of Practice on disciplinary and grievances 2003


� In an ET case Tufail –v- Scottish Life Assurance Co. Case No. 28133/95 a Tribunal held that an employer unfairly dismissed an employee when following a previous warning the employee had improved.  In finding for the employee the ET held that a reasonable employer should have allowed her more time to improve considering her previous service and the fact that she had previously demonstrated her ability to improve


� S.92 ERA1996 – Note under s. 92 (4) a pregnant employee or n employee who is dismissed whilst on maternity leave is entitled to written reasons without having to request them


� Taylor v OCS Group Ltd [2006] ICR 1602





� Byrne –v- BOC Ltd [1992] IRLR 505


�  See WA Goold (Pearmark) Ltd –v- McConnell and anor [1995] IRLR 516 and Waltons and Morse –v- Dorrington [1997] IRLR  488


� In a case under the Statutory procedures Melcioiu v Delmon Pizza Ltd ET Case No 2301742/07) � HYPERLINK "http://www.lexisnexis.com:80/uk/legal/search/runRemoteLink.do?langcountry=GB&linkInfo=F%23GB%23ALLERD%23sel2%2506%25year%252008%25page%25293%25sel1%252008%25vol%2506%25&risb=21_T8835871969&bct=A&service=citation&A=0.07351781955216341" \t "_parent" �[2008] All ER (D) 293 (Jun)� an Employment Tribunal awarded a 40 % uplift because the employer failed to deal with the claimant's grievance within a reasonable time.  It was only because a grievance hearing was held belatedly that the Tribunal did not make a 50% award. The fact that the respondent was in breach of its own grievance procedure was also taken into account.





� A grievance is defined as a complaint about a duty owed by the employer to the worker


� Section 188(2) Trade Union & Labour Relations Act 1992 (“TULR(C)A)


� Section 188 (4) TULR(C)A
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